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Dear Madam 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): FL VELLEM (o.b.o LM VELLEM) (“complainant”) v 

AUTO WORKERS PROVIDENT FUND (“first respondent”) AND MOTOR 

INDUSTRY FUNDS ADMINISTRATORS (PTY) LTD (“second respondent”)   

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the method of payment of death benefits. 

 

 1.2 The complaint was received by this office on 29 June 2012. A letter 

acknowledging receipt thereof was sent to the complainant on                 

6 July 2012. On the same date, letters were dispatched to the first and 

second respondents giving them until 6 August 2012 to file their 

responses to the complaint. A response was received from the second 

respondent on 6 August 2012 and a copy thereof was dispatched to 

the complainant on 10 October 2012. No further submissions were 

received from the parties. 

 



 

 

2 

1.3 As the background facts are known to the parties they will be repeated 

only to the extent that they are pertinent to the issues raised herein. 

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant is the mother of Ms YN. Vellem (“the deceased”). The 

deceased passed away on 1 March 2009. She was a member of the 

first respondent by virtue of her employment. Upon her death, a death 

benefit became payable to her dependants and nominees in terms of 

the Act.  

 

 2.2 The investigation by the trustees discovered two dependants, the 

deceased mother (“FL Vellem”) and the deceased’s major son (“Mr 

Lunga M Vellem”). However, the trustees allocated the entire death 

benefit to the deceased’s son. The trustees decided that the benefit 

should be placed in the Motor Industry Beneficiary Fund due to him 

being mentally unsound. As a result thereof monthly payments will be 

made to the complainant as Lunga’s guardian.  

 

[3] COMPLAINT 

 

 3.1 The complaint was lodged by the complainant, who is a guardian of 

the major child. She is dissatisfied with the respondents’ decision to 

place the benefits allocated to the deceased’s major son in a 

beneficiary fund, despite the fact that he is 22 years of age. 

 

  

[4] RESPONSE 

 

4.1 The respondents submitted that upon the deceased death, a death 

benefit was distributed in terms of section 37C of the Act. The 

deceased was survived by her mother and her major son (Lunga) who 
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is mentally challenged. It is clear from the medical evidence and 

submissions made by his school that a disability grant was applied for 

on his behalf in 2008. After a review of all known facts pertaining to 

this matter, on 22 June 2009 the trustees approved that Lunga’s 

benefit should be paid into a beneficiary fund irrespective of him being 

a major. This decision was based on his mental incapacity to manage 

his financial affairs. The respondents submitted that the trustees acted 

in a fair, transparent and equitable manner in keeping his benefit in a 

trust fund, given his mental disability.  

 

4.2 The respondents further submitted that, there are no compelling 

reasons or evidence to suggest that the Beneficiary Distribution 

Account on behalf of Lunga should be liquidated and the proceeds be 

distributed to anyone. The first respondent will through its attorney’s, 

assisted by a social worker assess the domestic circumstances and 

specific needs of Lunga. 

 

 [5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The complainant is dissatisfied with the first and second respondent’s 

decision to pay Lunga’s benefits into a beneficiary fund despite him 

being 22 years old and thus eligible to receive the benefits in a single 

cash lump sum. It needs to be determined whether or not the first and 

second respondents acted equitably and lawfully in paying Lunga’s 

benefits into a beneficiary fund. 

 

5.2 The payment of death benefits by a pension fund organisation is 

regulated by section 37C of the Act. In terms of section 37C, a death 

benefit shall not normally form part of the estate of the deceased, but 

shall be dealt with in terms of the section. Section 37C gives the 

trustees a discretion, to be exercised fairly and reasonably, insofar as 

the distribution of death benefits is concerned.   
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5.3 The main object of this section is to ensure that people who were 

dependant on the deceased during his/her lifetime, irrespective of 

whether or not the deceased was legally required to maintain them, are 

not left destitute and without financial support after his death. Section 

37C imposes three primary duties on the trustees when distributing a 

death benefit. They need to first identify and trace all the dependants 

and nominated beneficiaries of the deceased. Secondly, the trustees 

must effect an equitable distribution of the death benefit; and finally the 

trustees must determine an appropriate mode of payment of the 

benefit. 

 

5.4 This Tribunal has to determine whether or not the trustees properly 

discharged their duties imposed by section 37C of the Act, i.e. that they 

considered all the relevant factors to the exclusion of the irrelevant 

factors and that they did not fetter their discretion. Where it is found that 

the trustees failed to take into account relevant factors, or took into 

account irrelevant factors, their decision shall be reviewable on the 

grounds that they exceeded their powers or that the decision 

constituted an improper exercise of their powers (see Jordaan v 

Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 F-G and 

1597B-D (“Jordaan”)). Lunga was allocated the full death benefit by the 

first and third respondents. 

  

 5.5 The complainant’s dissatisfaction with the placement of Lunga’s 

benefits in a beneficiary fund is premised on the fact that he has 

attained the majority age of 18 years and is thus entitled to have the 

benefit paid to him in cash. In the present matter this Tribunal must 

decide whether or not payment of a major dependant’s benefit into a 

beneficiary fund was lawful and equitable. Section 37C(2) of the Act 

regulates the modes of payment of benefits to dependants and 

provides that: 
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“(a) For the purposes of this section, a payment by a registered fund for 

the benefit of a dependant or nominee contemplated in this section 

shall be deemed to be a payment to such dependant or nominee, if 

payment is made to- 

  

(i) a trustee contemplated in the Trust Property Control Act, 

1988, nominated by- 

  

(aa) the member; 

  

(bb) a major dependant or nominee, subject to 

subparagraph (cc); or 

  

(cc) a person recognised in law or appointed by a Court 

as the person responsible for managing the affairs or 

meeting the daily care needs of a minor dependant 

or nominee, or a major dependant or nominee not 

able to manage his or her affairs or meet his or her 

daily care needs; 

  

(ii) a person recognised in law or appointed by a Court as the 

person responsible for managing the affairs or meeting the 

daily care needs of a dependant or nominee; or 

  

(iii) a beneficiary fund. 

  

   (b) No payments may be made in terms of this section on or after           

1 January 2009 to a beneficiary fund which is not registered under 

this Act.” 

 

 5.6 In distributing death benefits the trustees may pay benefits allocated to 

a minor dependant to such a dependant’s legal guardian, trust fund or 

a beneficiary fund. Their preference to pay such a benefit in any one of 

the methods set out above must be informed by the dependant’s best 

interests. In the same manner, a major dependant’s benefits may be 

paid to him in cash or into a beneficiary or trust fund. The preferred 

method of payment must be duly cognisant of the beneficiary’s best 

interests. There must also be a link between the preferred method of 



 

 

6 

payment and the rationale behind it, especially in instances where 

payment into a beneficiary or trust fund is elected by the trustees over 

cash payment to the dependant’s legal guardian (in a minor 

dependant’s case) or the dependant himself (in a major dependant’s 

case).  

 

 5.7 The trustees’ investigations identified Lunga’s as the deceased’s son 

and a legal dependant. After considering his circumstances, they 

decided that he was entitled to receive a death benefit. However, they 

noted that Lunga had a speech problem and was under performing in 

class. Furthermore, they noted that there was an application for a 

disability grant made on Lunga’s behalf. The trustees noted that it 

would be risky if he was suddenly placed in charge of a substantial 

amount of money. Lunga would be vulnerable if placed in charge of 

substantial funds.  

 

 5.8  The main thrust of the complainant’s argument is that Lunga is 22 

years of age. Therefore, she sees no reason to have the benefit placed 

in a beneficiary fund. Although Lunga has reached the age of majority 

and is mentally sound, it is clear from the trustees’ investigations that 

he is unable to manage his financial affairs at present. The 

dependant’s education level and ability to appreciate financial affairs 

was taken into account. Lunga’s relatively low educational level, his 

reliance on other parties (including the complainant) and his functional 

illiteracy reflect limited financial capability. Placing him in charge of 

large amounts of money would make him vulnerable to exploitation. 

There exists a real risk of dissipation of funds by him and other parties. 

The money would be dissipated without achieving its purpose, which is 

to ensure that he is not left destitute. 

 5.9 The complainant submits that she is acting on Lunga’s behalf because 

she is concerned about his wellbeing and future schooling. Whenever 

necessary, Lunga and his guardian could approach the beneficiary 

fund and claim an allowance for his needs.  
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 5.10 This Tribunal finds that the trustees of the first and second 

respondents acted reasonably in placing Lunga’s benefits in a 

beneficiary fund. There is no reason to set aside their decision. 

 

[6] ORDER 

 

1. The complaint cannot succeed and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 29th DAY OF NOVEMBER 2012 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

Section 30M filing: High Court 

Parties Unrepresented 


